Abstract: In this article, I examine the appearance of Muslim women before the judge during the Abbasid period (132-334/750-945), both in theory and practice. The cases involving women found in law books suggest that they came freely to the court, especially for familial or marital purposes, and that the judges employed some women as court auxiliaries. However, a comparison of judicial manuals and the biographical literature shows that a woman's appearance before the judge could create a social disturbance and that not all women were allowed to appear in court. I argue that the social distinction between those who could leave their houses -and thus come before the judge -and those who could not correlated with the social hierarchy.
Based on Islamic court registers (sijillāt), several specialists in Ottoman history have analyzed the social and gender distribution of the litigants who appeared before the qāḍī, the Islamic judge. Some studies show that women represented a non-negligible percentage of the litigants -often more than ten percent.
1 Unfortunately, because of the lack of documents for the first centuries of Islam, researchers cannot reach precise results. 2 Judicial practices can be studied only through literary sources, like biographical dictionaries and law compendia. Nevertheless, the frequent appearance of women in the available sources suggests that the situation was not very different in early Islam.
Muslim women reportedly were confined to private space, while public space was reserved for men. The qāḍī's tribunal, usually held in the chief mosque of the city, served as public space par excellence: anyone could attend it, enter a complaint, or simply hear others' complaints. It is necessary to investigate the sources in an effort to reconstruct the actual position of women at the qāḍī's court. An exploration of the legal literature reveals what kinds of cases involving women were expected to be brought before the qāḍī. I rely especially on the Iraqi al-Khaṣṣāf (d. 261/874), a Ḥanafī jurist who, in the middle of the ninth century,
wrote an important adab al-qāḍī manual, and on its tenth-century commentary by al-Jaṣṣāṣ (d.
370/980). In fact, these two works can hardly be separated: al-Khaṣṣāf's original text is included in al-Jaṣṣāṣ's commentary. I will argue that, despite the absence of legal restrictions on the appearance of women before a judge, the prevailing social norm discouraged some women from appearing in court, and that gender issues must be viewed within their specific social context.
Legal cases involving Muslim women

Women as litigants
Women appear frequently in law books about family matters. Ḥanafī jurists discuss several types of cases in which women might be involved in a lawsuit. report going back to a single authority (al-āḥād); but it is also a testimony (shahāda), as she must be a free Muslim and use the formulary "I testify" (ashhadu) in the judicial proceeding.
Moreover, her word is binding, as the qāḍī bases his judgment on it.
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In addition, the qāḍī employed women as auxiliaries when a defendant (male or female)
refused to appear in court and hid at home. He had to send two trustworthy men with several women and servants (khadam): the male auxiliaries would encircle his house and prevent anyone from leaving, while the women and the servants would enter the house, drive away its female inhabitants and look for the defendant. If they found him, they compelled him to appear at the qāḍī's court. 38 Thus, women were needed to enter the private space of the house, which had to remain hidden from the eyes of any man outside the inner circle of the family.
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Women also investigated female witnesses in an effort to determine whether they were trustworthy and honorable. According to al-Khaṣṣāf, only women who are used to mixing with people in the public sphere can conduct this type of investigation. Finally, a woman might serve as trustworthy agent (amīn) to look after another woman, usually a slave, who claimed to be free, or when two litigants claimed to be her legal owner.
The qāḍī entrusted the slave girl to a female agent in order to prevent her from having sexual intercourse with one of the two litigants until the resolution of the case. 41 This procedure might also involve a free woman who claimed that she had been repudiated three times, in order to take her away from her husband before the qāḍī formally pronounced the divorce. 42 These cases show that the judiciary needed female auxiliaries who might intervene in all situations in which there was a violation of the ḥaram -the domestic, private or female space -forbidden to any man outside the inner circle of the family. In theory, Ḥanafīs even recognized a woman's right to be a qāḍī. 43 Indeed, in the first Ḥanafī adab al-qāḍī books, women were to a large extent integrated into the court. They appeared in this literature both as plaintiffs and as judicial auxiliaries.
Looking for the archetypal female litigant
The fact that fiqh books devote considerable attention to women appearing in court leads us to wonder whether religious models contributed to the shaping of legal theory. gender-related, the jurists do not explicitly mention women in connection with these "asexual" cases. Therefore, we cannot know whether they were expected to appear in the court or not. Total number of female litigants appearing before a qāḍī 38
Representative acting for a woman 
Female plaintiffs and social hierarchy
Although it is now acknowledged that, in the pre-modern period, women were present in public space, 84 the cases brought before the judge could give rise to social disturbance. Many 14 made public before the court which usually was held in the chief mosque. 85 Anyone could attend the qāḍī's court and hear the litigants. According to the Ḥanafīs, women appearing as litigants or witnesses had to unveil to establish their identities. 86 This put the woman in an awkward position before her relatives and the community. A trial that took place in Baṣra in the Umayyad period revealed that a woman had been seduced by a young man, who was present in court; her husband was so ashamed that he had no choice but to repudiate her. 87 In 286/899 in Rayy, a woman appeared before the qāḍī Mūsā b. Isḥāq al-Khaṭmī, together with her guardian (walī), who claimed that her husband had not paid the dower (mahr). When the qāḍī asked the witnesses to examine the woman without her veil, her husband immediately acknowledged his debt to protect her (and probably himself) from public shame. The wife was so grateful to her husband that she renounced the mahr and offered it to him. 88 The fact that judicial procedure broke the social norm could have negative effects on the qāḍī's duty to "give everyone his due" .
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Al-Khaṣṣāf dedicates several pages to the specific procedures relating to female plaintiffs.
First, the qāḍī must hear them on a particular day. Whereas men had to write a petition (ruqʿa) with their names and their complaints (the qāḍī called them according to the order in which he collected the petitions), women did not have to do so, to protect their reputation (satr). Al-Khaṣṣāf advises the judge not to call a woman by her name when summoning her. 90 The Ḥanafī jurist clearly understood that unveiling a woman in court contravened the social norm. For the sake of justice, not only did the judge and the witnesses have to recognize a female plaintiff, but also she had to unveil before the court secretary who was writing the minutes (maḥḍar) of the lawsuit. Al-Khaṣṣāf advises the qāḍī to look at her and to describe her face to the scribe himself. The qāḍī had to see her in any case: the less she was seen by auxiliaries, the better for her honor. 91 According to al-Jaṣṣāṣ, the judge has to protect the 15 reputation of young and attractive women. If they are old and ugly, however, it is not scandalous that everyone see their faces. 92 Because the tension between exhibition in court and the social ideal of privacy could not be solved in a satisfying way, it is unlikely that all women did go to the qāḍī's court. Khālid b. Ṭalīq, a Baṣran judge from the second half of the 2 nd /8 th century, refused any representative (jarī) in court unless the male or female litigant was ill. When witnesses testified that a female litigant appointed a representative because of illness, the qāḍī asked them to prove that she was ill by bringing a sample of her urine to court. 93 Such reports suggest that women who did not want to appear in court appointed representatives.
Muslim jurists distinguish between women who can leave their houses and those who cannot. The Ḥanafī and Iraqi scholar al-Simnānī (d. 444/1052), for instance, distinguishes between the "barza" woman, who is allowed to appear in public, and the "mukhaddara", who is kept in seclusion. 94 Such a distinction has important consequences for legal procedure. The
Egyptian Shāfiʿī jurist al-Muzanī (d. 264/877-78) allows a woman to appoint a representative (wakīl), whether she is one of "those who go out or those who do not." 95 Ḥanafī jurists did not regard the appointment of a wakīl as a satisfactory solution. According to al-Khaṣṣāf, when a woman involved in a lawsuit is one of "those who do not go out", the qāḍī (who cannot leave the court) must send her a trustworthy agent (amīn) who replaces him and delivers his judgment. The amīn could hear her acknowledgement and make her swear in place of the judge. 96 The same distinction is made in connection with a physical examination to determine if a girl is marriageable: the qāḍī can make the determination himself if the girl is from "those who go out", but he must send female experts to her house if that is not the case. 97 The distinction also appears in Maghribī Mālikī law: concerning women's oaths, Saḥnūn distinguishes between those who can go out and those who cannot. The first category must 16 swear at the mosque, while the second go there only for serious cases, at night, so as not to be seen; in a minor case, however, they may swear at home before a qāḍī's agent.
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The biographical literature confirms that some women did not dare come to the qāḍī's court: at the end of the 2 nd /8 th century, the qāḍī of Kūfa Ḥafṣ b. Ghiyāth was walking in an alley (zuqāq) with his scribe when a young and pretty woman implored him to marry her to someone, since her brothers ill-treated her. 99 Apparently this woman could approach the judge only in the private or semi-private space of her alley. Similarly, in Ibn Ḥajar's book on Egyptian judges, we read that the qāḍī Ibn Zabr (d. 377/987) was approached by a man whose wife wanted to file a complaint against him. The husband would not let her appear in court, because he had sworn to divorce her if she left her house. The qāḍī followed him to a blind alley, where the wife explained her case from the roof and the qāḍī pronounced his judgment without getting off his mule. 100 Who were these women who "did not go out" and could not appear in court? Several studies on the Near East in late Antiquity have shown that women's behavior correlated with their social status. According to Joëlle Beaucamp, many women went to the court in Byzantine Egypt. 101 However, not every woman could do so easily. Beaucamp observes that between the 4 th and the 7 th centuries, one in three women turned to a representative when involved in a lawsuit. 102 She concludes that their behavior probably corresponded to a social norm: a woman was inclined to ask a man (usually her husband) to represent her before the judge. This social norm had a counterpart in Byzantine law: in the Code of Justinian, a constitution assigned to Constantine and dated 315 CE forbids women to mix with men at meetings and in lawsuits, lest they act indecently and shamelessly. The Byzantine court was a masculine public space in which a virtuous woman should not be present; so long as she had a father or a husband who could deal with her business, she had to avoid the court. 103 
